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International Response to Human Cloning
Elizabeth L. Shanin*

I.

INTRODUCTION

In September of 2001, the United Nations placed the topic of human cloning on
its agenda at the request of France and Germany. These countries hope that
negotiations regarding human cloning will prompt the UN to adopt "an international
legal instrument banning the reproductive cloning of human beings."' Currently,
scientists can travel to one of the many countries lacking restrictions on cloning and
attempt to clone humans without facing legal repercussions. An international
regulatory regime, therefore, seems necessary if a prohibition on cloning is to be
effective.2 An international treaty banning human cloning may not be the perfect
solution; it will probably lack universal acceptance, and it will take years to create.
However, the development of such a treaty will initiate an international discussion
regarding the consequences of human cloning, and the enforcement of such a treaty
will inevitably lead to some international regulation of cloning technology. I conclude
that the benefits of creating and enforcing a treaty banning the reproductive cloning of
human beings outweigh its possible weaknesses.
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1.

See Annex I to Letter dated Aug 7, 2001, from the Charges d'affaires a.i. of the Permanent Missions
of France and Germany to the United Nations addressed to the Secretary General, Requestfor the
Inclusion of a Supplementary Item in the Agenda of the Fifty-sixth Session: InternationalConvention Against
the Reproductive Cloning of Human Beings, UN Doc No A/56/192 (2001). Reproductive cloning is the
process of producing a doned fetus by implanting a cloned embryo into a woman's uterus.
Reproductive cloning differs from embryonic stem cell research or therapeutic cloning where genetic
material from a patient's cells are used to grow different types of tissues. Therapeutic cloning could
be used, for example, to "heal damaged spinal cords . . . [and] treat brain disorders such as
Parkinson's disease." Jose B. Cibelli, et al, The First Human Cloned Embryo, 286 Scientific American

2.

45,48 (Jan 2002).
The debate as to whether human cloning is immoral, unethical, or a violation of human dignity is
beyond the scope of this development.
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II.

CURRENT CLONING LAWS

At present, there is significant agreement among the countries which have
addressed the topic of human cloning that the practice should be banned; however,
not all of these countries have been able to enact and enforce laws to effect such a ban.
The United States is a prime example of a country that has taken up the debate
regarding human cloning but has yet to do much else. President Bush has been vocal
on the topic of human cloning. In August 2001, the President announced that federal
funds could be used for research on embryonic stem-cell lines already in existence.3
Then, after learning that researchers had cloned human embryos at Advanced Cell
Technology, Inc. ("ACT") in Worcester, Massachusetts, the President qualified his
earlier announcement by stating that "[t]he use of embryos to clone is wrong"; society
should not "grow life to destroy it.'
President Bush's stance on cloning roughly corresponds to that of the US House
of Representatives. In July 2001, the House, by a 265-to-162 vote, passed a bill
criminalizing the creation of cloned embryos for reproductive or research purposes;
the bill carries with it a fine of $1 million and up to 10 years in prison. 5 Unlike the
House, the US Senate is divided as to whether it should ban all cloning, or ban only
reproductive cloning.6 Thus, despite the President's and Congress's interest in
banning cloning, there are no laws regulating human cloning research in the United
States.
The situation in Great Britain and Ireland is similar to that in the US. In
Ireland, there are no laws preventing privately funded groups from engaging in human
cloning.7 Britain is in a comparable position even though it created a law on
embryology in 1990 that was intended to prohibit reproductive cloning.8 On
November 15, 2001, Britain's high court ruled that an organism created by cloning
was not an embryo such that it could be regulated under the 1990 Embryology Act. 9
The British government is presently working to close the newly discovered loophole

3.
4.
5.
6.
7.

8.
9.

Eric Cohen, The Nation / Biotecbnology; Busb's Stem-Cell Ruling A Missouri Compromise, LA Times M2
(Aug 12, 2001).
Rick Weiss, Mass. Firm'sDisclosure Renews Cloning Debate,Wash Post A3 (Nov 27, 2001).
See Tom Abate, House Votes to Ban Cloning ofHumans, San Fran Chron Al (Aug 1, 2001).
Weiss, Mass. Firm'sDisclosure Renews CloningDebate, Wash Post at A3 (cited in note 4).
Dick Ahistrom, Privately Funded Human Cloning Not Covered by Law, Irish Times (Nov 27, 2001),
available online at <hrrp://www.ireland.com/newspaper/ireland/2001/1127/homl.htm> (visited
Mar 24,2002).
Tarquin Cooper, Britain Rushes to Close Legal Loophole on Human Cloning, Christian Science Monitor 7
(Nov 23, 2001).
Joshua Rozenberg and Roger Highfield, No Law Against Human Cloning, Says Judge, available online
at

<htrp://www.porta.telegraph.co.uk/news/main.jhrml;'xml=/news/2001/11/16/nclon16.xml&sSh
eet=/news/2001/11/16/ixhome.html> (visited Mar 24, 2002).
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allowing reproductive cloning; it introduced an emergency bill that purports to ban
human cloning, and it appealed the decision of the high court. 0 It remains to be seen
whether the emergency bill will actually ban the reproductive cloning of human
beings, or whether Britain will, like the US, remain a safe haven for human cloning.
Not all countries interested in banning human cloning have been unsuccessful,
however. Japan enacted a ban on human cloning which provides that violators can
serve up to ten years in prison." Japan's law specifically "forbids scientists from
producing embryos created by implanting a cell into an unfertil[iz]ed egg deprived of a
nucleus." 2 Israel has likewise enacted a ban on human cloning. Israel's five-year-long
ban, ending in December of 2003, prohibits cloning, multiplying, or creating a human
being with the same genetic makeup as another human being."
Additionally, Europe has presented somewhat of a united front. Twenty-nine
European countries have signed a protocol prohibiting the cloning of humans as
contrary to human dignity, and as a misuse of science.' This protocol was added to
the Convention on Human Rights and Biomedicine and enjoins the creation of cloned
embryos for research purposes. 5 Despite the seeming popularity of the protocol,
Germany and Britain have not signed it. Germany, the country with the strictest laws
against cloning, claims that the protocol is not strong enough since it does not forbid
all research on human embryos. Germany has been vigilant in its efforts to ban
human cloning to separate itself from anything resembling "Nazi-era euthanasia and
eugenics.":1 6 Britain, on the other hand, refused to sign the protocol because it found
the protocol too restrictive. 7 Despite the apparent international interest in regulating
and banning human cloning, there are still many nations that have yet to address this
topic on any level, and there is no uniform international policy regarding human
cloning.

10.

Cooper, Britain Rushes To Close Legal Loophole on Human Cloning, Christian Science Monitor at 7
(cited in note 8).
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JapanBans CloningResearch, Daily Mail (London) 41 (Dec 1, 2000).
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Id.
Nina Gilbert, Knesset Bans Human Cloning-forFive Years, Jerusalem Post 4 (Dec 30, 1998).
Issues Raised by Human Cloning Research, Hearing before the Subcommittee on Oversight and
Investigations of the House Committee on Energy and Commerce, 107th Cong, 1st Sess 103
(2001) (statement of Nigel M. de S. Cameron, consultant in Bioethics and Public Policy), 2001 WL
2006626.
Council of Europe, Additional Protocol to the Convention for the Protection of Human Rights and
the Dignity of the Human Being with regard to the Application of Biology and Medicine on the
Prohibition of Cloning Human Beings, Preamble, reprinted in 36 ILM 1417 (1997).
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Steven Erlanger, France and Germany Jointly Seek a Ban on Cloning Humans, NY Times A4 (Aug 22,

2001).
17.

Margaret Lowrie, Reuters, and The Associated Press, 19 European Nations Sign Ban on Human

Cloning, available online at <http://wwvw.cnn.com/WORLD/9801/12/cloning.ban/> (visited Mar
24,2002).
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III. THE NEED FOR A UNIFIED REGULATORY SCHEME
Because there is, at this point, no universal framework for regulating the
reproductive cloning of human beings, Jacques Chirac, the President of France, is
justified in stating that "[w]e would resolve nothing in banning certain practices in one
country if the doctors and researchers can develop them elsewhere." 8 The idea that
scientists and researchers will move to places where the laws prohibiting human
cloning are lax or nonexistent is a reality. Dr. Panayiotis M. Zavos, a US scientist,
and Dr. Severino Antinori, an Italian fertility expert, have announced their intention
to help infertile couples by cloning human beings. They plan to conduct their cloning
experiments in an unnamed Mediterranean country that does not ban reproductive
cloning.'9 Also, a major biotechnology company announced plans to move from the
Netherlands to Finland after the Netherlands enacted highly restrictive legislation
regarding cloning."
Not only individual scientists and biotechnology firms, but also religious groups
are seeking out countries where the laws against cloning are lax. The Raelian cult, a
well-funded religious cult started by French former sportswriter Claude Vorilhon, is
determined to produce human clones. The cult has already established two
companies based in the Bahamas whose primary purpose is to engage in reproductive
cloning: Clonaid, a company that promises to help infertile and homosexual couples
have children, and Valiant Ventures, a company that promises to produce human
clones for any individuals who want to be parents.
Since there are scientists,
companies, and religious groups who are resourceful and unwavering in their efforts to
clone humans, a ban on human cloning will only be effective if it is international in
scope.
IV. POSSIBLE PROBLEMS WITH A TREATY
It is not clear that an international treaty will prevent the cloning of human
beings. There are at least four possible problems with an international treaty: (1) it
might be difficult to reach sufficient consensus to create and ratify a treaty; (2) by the
time an international treaty is ratified, human cloning might already be occurring; (3)
it is unlikely that every country will sign the treaty; and (4) even if a universally
accepted treaty is ratified, the treaty may be impossible to strictly enforce.

18.

Id.
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20.

Kathryn Shrine, Brave New World of Science Friction,Sun Herald 21 (Aug 12, 2001).
PharmingRelocates Operations Because of Dutch Biotecbnology Laws, Chemical Business Newsbase (Dec 8,
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1998).
Toby Moore and Michael Hanlon, Cult in FirstBid to Clone Human, Daily Express (Oct 11, 2000).
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Reaching an international consensus on human cloning seems like a daunting
task in light of the difficulties many individual countries, including the US and
Britain, have had in developing laws regulating cloning. It would, in fact, probably be
impossible for nations to agree on how to regulate the entire field of cloning; however,
France and Germany's proposal to the UN focuses only on the reproductive cloning
of human beings. While there is both national and international disagreement as to
the utility, morality, and legality of therapeutic cloning, there is little disagreement
regarding human reproductive cloning. In fact, both Germany (the country with the
most restrictive cloning laws) and Britain (a country with a proud tradition of
scientific freedom) agree that the reproductive cloning of humans should be
prohibited. It is therefore conceivable, if not likely, that the UN could draft a treaty
regulating human cloning that would gain sufficient support to be ratified.
It will be years, however, before an international treaty of this magnitude could
be negotiated, drafted, and ratified. In fact, France and Germany, the countries that
asked the UN to write a treaty banning human cloning, do not anticipate that
negotiation of the future treaty will even begin until 2003. 22 However, Doctors
Antinori and Zavos, Clonaid, or Valiant Ventures may develop the technology to
produce human clones within the next year. Accordingly, questions may be raised as
to the efficacy of a treaty that is enacted after human clones are living among us.
An international treaty might not be a viable solution to the problem of
reproductive human cloning not only because of the length of time it would take to
develop, but also because it is likely that one or more countries will not sign the treaty.
If there is a lucrative market for clones then it may be difficult to influence some
countries to forgo the potential financial benefits associated with cloning. Nonsignatories might also be reluctant to extradite scientists who have relocated in an
attempt to dodge the treaty.
A treaty banning human cloning, though, would not be rendered impotent if one
or more countries refused to sign it because there are exceptions to the rule that
treaties are unenforceable against non-signatories. For example, when a sufficient
number of countries signs a treaty, the treaty can indicate customary international law
such that it could be enforced against non-signatories. Also, the imposition of
economic sanctions can be very persuasive in convincing non-signatories to develop
national laws to punish people involved in efforts to clone humans.
Finally, critics of a treaty might challenge the utility of the treaty on the grounds
that a treaty of this nature would be difficult to enforce. There is no doubt that
human cloning will be hard to monitor in that it can occur almost anywhere, and it
relies on resources that are relatively easy to obtain (as compared to the creation of
22.

See Annex I to the letter dated August 7, 2001 from the Charges d'affaires a.i. of the Permanent
Missions of France and Germany to the United Nations addressed to the Secretary-General (cited
in note 1).
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nuclear weapons). Acknowledging that human cloning may be difficult to detect and
regulate, though, only indicates that officials will inevitably face enforcement
problems; it does not suggest that a treaty is more or less effective than any other
regulatory regime.
V.

BENEFITS OF A TREATY

Although an international treaty may not be the perfect solution to the problem
of human cloning, the UN is right to open negotiations on this issue and draft such a
document. A treaty can be useful even if it cannot prevent all scientists from
developing human cloning technology. The benefits of adopting a treaty include: (1)
conducting a much-needed international discussion, and (2) regulating the use of
cloning technology, and slowing down the diffusion of that technology.
Treaty negotiations will bring to the forefront the harm of human cloning. The
reproductive cloning of human beings is largely an unknown quantity; it is uncertain
what effects it will have on the human race. Therefore, it would be useful to gather as
much information as possible on the consequences of human cloning to help
determine how best to regulate it. Because an international discussion on this topic
would likely result in the sharing of far more ideas and theories than would individual,
nation-wide discussions, it is extremely desirable.
A treaty can also help to set boundaries regarding the use and transmission of
human cloning technology. Nations that have signed the treaty can be monitored and
punished for violating the treaty. Additionally, the treaty could provide for the
punishment of individuals who participate in the cloning of human beings, and,
through economic sanctions, provide for the punishment of countries that harbor
those individuals. An international administrative agency may be useful in enforcing
such a treaty and assigning penalties to violators since the agency would be able to
keep pace with scientific advances. A treaty could also slow the transfer of cloning
technology to non-signatories. Severe penalties, for example, could be imposed on
member nations who share cloning technology with non-member nations. These
suggestions constitute only a few of the numerous ways in which an international
treaty could be valuable to a fight against human cloning.
VI.

CONCLUSION

There appears to be a consensus among the nations that have engaged in the
debate on human cloning that it is an affront to human dignity and a misuse of science
warranting prohibition. Accordingly, the UN is poised to draft an international
treaty or other legal instrument banning the cloning of human beings. If nations
proceed as they have thus far, by addressing the problem of human cloning on a
nationwide basis only, then many safe havens for human cloning will remain.
Scientists, biotechnology firms, and religious groups have already demonstrated their
willingness to circumvent current cloning laws by relocating to such safe havens. An
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international legal instrument is, therefore, necessary to achieve an effective ban on
human cloning. Although a treaty may have weaknesses, it is a worthwhile endeavor
that could lead to the successful regulation of human cloning.
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